IN THE DISli.ICT OF COLUiffilA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 

STATE OF LOUISIANA 

V. 

CLAY L„ SHAW . 

RESPONSE TO OilBER TO SHOW CAUSE 
DIRECTED TO JAFiES B, RHOADS, 

ARCmVIST OF THS UI^ITED STATES 


) 

) 

) Criminal Ho. 825-68 A 
) 

) 


Statement 


Pursuant to 23 D.C. Code Section 802, Dr. James B. Rhoads 
was directed to shtR7 cause why an order should not be entered 
requirJ.ns him to appear as a witness in the Criminal District 
Court, Parish ol Orleans, in the case of State of L ou isian a v. 

Clay L. Sh aw on the 2ist of January 1969. 

The order to show cause recites that it v?as based Ui'-',:- a 
certificate from the Criminal District Court, Parish of Orleans. 

Tlie basis for seeking the appearance of Dr. Rhoads is stated ii'i 
paragra-i>h 2 of the certificate as follov7s ; 

That Dr. James B. Ehosds , Archivist for the United 
States of America, or hie successor in office, has pos- 
session of the f ollorti.r;.-' dercrihed photographs and X-rays, 
to-wit : 

Forty-five (4;‘>) photographs (22 color photographs 
and 23 blat.k and vrhite pliotcgraphs) and 
twenty- four (2A) X-rays whicTi xrera taken be- 
fore and during tin autopsy of John F. Kcinxcdy 
on November 22, 1963, at Che United States 
Naval Hospital at thesde, ih'ryland. These 
photographs and X~-;-iys arc new located in the 
Nsti s;:-.?-! A—.niivrs iv; Vteshiugton, P.C., under 
the control cf Dr. Jamas B. Hhoad:-, or his 
sec-o ef.'Kor in office. 

Section 802 oi 23 D.C. Code pro'/idss that n prospective v)it- 
no.G" suKroTivd u;-idei its pro/isiofis shall be giver, a hearing and 
that I'c may be req-..;ired to attend and testify in the out of state 
court \;here th;; prf’Secuticn is pending: . 

* 5'h.e accuracy of the description in Che certif icate is, of course 

not <; o.-, ced d . 
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If at such hearing the judge determined tliat the 
witness is tria.terial and necessary, that it will not 
cause undue hardship to the witness to he compelled 
to attend and testify in the prosecution or a grand 
jury investigation in the other State, and that the 
laws of the State in vihich the prosecution is pending, 
or grand jury investigation has consEsneed or is about 
to coiYEcence and of any other State through which the 
witness rcay be required to pass by ordinary course of 
travel, v;ill give to him protection from arrest and 
the service of civil and criminal process « « , . 

[23 D.C. Code Section 802.] 

Dr. Rhoads 'respectfully opposes the issuance of a summons 
requiring his appearance in Louisia-na upon the grounds that he 
has no personal knowledge of the facts relating to the assassina- 
tion of President Kennedy; that the specific provis'ions of 44 
U.S.C. 397 preclude disclosure of the photographs and X-rays identi- 
fied in the certificate filed in support of the request; that the 
.. docti'ine of federal sovereignty precludes requiring the Archivist 
to appear as a witness in a state court where the only basis for 
such apipearance is his alleged custody of archival iraterials; that 
the so-called Out-of-State Witness Act, 23 D.C. Code 801, et seq ., 
does not extend to the production of the photographs and X-rays; 
that the Court ii^ this proceeding lacks jurisdiction to control the 
official acts of the Archivist of the United States; and that to 
require Dr. P.Vioads’ attendance vJOi.ild cause uitd-ae hardship. 

The Court is re.s;».ctful].y referred to the affidavit of Dr, 

• Rho3,ds attached hereto and ivade a part hereof. Frc/in this affi- 
davit, it clearly appears that Dr. Rhoads has no personal knowledge 
of the. matters relating to the assassination of President Kennedy 
and that the photographs and X-rays referred to in the certificate 
cannot he vnr.de avai.lable by him. Accordingly, no summon! should 
be issued under the provisions of 23 D.C. Code Section 802, 

Facts 

Dr. James D. Rhoads has custody of the materials requested in 
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his official capacity as Archivist of the Uaited States, pursuant 
to a letter agreemeut entered into by the legal representative 
of the Executors of the estate of John F. Kennedy and the Admini- 
strator of General Services on October 29, 1965. Die letter 
agreement is attached to Dr. Rhoads' affidavit. It provides in 
pertinent part : 

The family des5.res to prevent the undignified or 
sensational use of these materials (such as public 
display) or any other use which would tend in any way 
to dishonor the memory of the la.te Ffesident or cause 
unnecessary grief or suffei'ing to the members of his 
family and those closely associated with him. We know 
the Government respects these desires. 

Accordingly, pursuant to the provisions of 44 U. S.C. 
397(e)(1), the executors of the estate of the late Presi- 
dent John F. Kennedy hereby transfer to the Administrator . 
of General Semrices, acting for and on behal.f of the United 
States of America, for deposit in the. Ifetioml Archives 
of the United States, all of their right, title, and 
3-nterest 3.n all of the personal clothi.ng of the late 
President now in the possession of the Uaited States 
Government and identified in Appendix A, and in certain 
X-rays and photographs connected with the autopsy of the 
late Fresideat referred to i.n Appendix B, and the 
Administrator accepts the same, for and in the name of 
the United States, for deposi.t in the Rational Archives 
of the United States, subject to the following restric- 
tions, vihich shall continue in effect durj/ag the lives of 
the late President's widoxj, daughter, son, parent, 
brothers and sisters, or any of them: 

II 


•k ie k k k 
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(2) Access to the ... materials shall be permitted 
only to : 


(a) Any person authorized to act for a coEinittee 
of the Congress, for a F:esj.dential cornnittee or coiTjaission, 
or for any other official agency of the United States Govern- 
ment, hav3.ng autliorlty to invest5.gate iTiatters relating to 
the d-eath of tlie late President, for purposes w3.thin the 
investigative jurisdiction of such coraiittee, commission or 
agency . 


(b) ... no access . . . shall be authorized 

until five years after t'le date of this agreement except with 
t>ie c!Oasent of the Kennedy family representative designated 


1^/ Tbc i nto-icls referred to arc specified in .Appendix B to the letter 
agrec.-v-rt. A:-j>e.ndix B rraterials include those enumerated in 

J o';..;- . . 's errti"',,: le. 
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VI 


Tun Aclvniinistrstor shull iinposn such other restric-- 
ticus oa access to aiid iuspccticn of the irfitorlals trans- 
ferred tliCiva-nnc'tcr j end talcc socli further actions ns he 
deens nocescary and appropriate (including referral to 
tilt; innpnrtv.icnt of Justice for appropriate legal action)} 
to fulfill tV-e ebjecLives of this agrecv.isnt and his statu- 
tory rcspousibility under the Federal I'roperty and 
Ad,i:i--'.i;;i:rati\FO. Service Act c£ 1S4S, as aiveaded , to provide 
for tilt preservation} arrarigDrearit and use of materials 
traaisferred to liis custody for archival adiainistration, 2J 

For tlic reasons given below j the Acchlviot of the United 

States cubrdts that the Court should not I'cquirc him to attend 

the Louisiana proceedings. 

ARGaSK' f 

I. TiLi r,tO;XSIOfS 0? 44 U.S.C. 397 paECLU3E 
LISCIO;-;-!!;; cy Thd 1?!l0X03Ii.A?I5S AlU X-RAYS 
ISh-lT'O'jJS} XK Trfi3 CXS.TXFICATE, 
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accept for clcposit-- 


(1) the papers and other historical materials 
of any Ihresident or f or i.itr ■president of the United 
States j or of any other official or former official 
of the G- ver.rc iiit} end ot'ner papers relating to and 
contemporary vrlth any )?rcpident or forrinr Ircsldant 
of the United PtatoSj subject to restrictioas ngree- 
able to tl:.e Adaiinistrator as to thci.r use; and 


2^7 lie /..'c'tl.'l.'.t .l.?o been fill responsiliility for th.e care 

end cu'.t'-dy oZ do--’.\i,;-::;nts end articles in tlie /a' chives . GSA Order 
Ko. A'r.'/noii'O.S;.' (Ciicptcr Oj 'J?ara. i(;i)(3)). dated Itiy 5, 1464, 
gnepl; VXI of the lv;tt«.r agrcesient avthoriKcd the Administrator 
Gone:.-, 1 ft. ; .n'c.'.r; f- dclcge.te. his eruthesrity there iiiVu ;-.r to tl'C Archivist 
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t V Oj: ol'.ltsr lulstori ca 7. 

\jndo r s u'or.cct ion (e) 

and tii-in: Fndjnaci: j-o» shall b a lia ld so.b i eci: 
to snail rc-;.=:!:bni:ncv.;j respcc':xi:n th .ajn availabiXifcy and 
v'?.'i_cs. rv'yJ.T' S;':a-7.fin::f’^ui v-n-J-ti;!?’, by f.ha d dno ra o r dcposl- 

tr;e rc'r.i-r:lct;lonr: tli at t bey whal ]. t'-a kept 

r.-i a b\.rn:nl.d;;;iiai.'Ll airar.iv '-.l c’':;r!;;a;-.o;-:y , annd r-tich ro-'-t/rxc- 

.<■.’,•-.11 bn ■jrosiioatcd for IjOiiy a_|>o:ciqy. P5_ a.i•a_y,Jla■iS, 
llC•..'•:-a .'rj'oc-.; ._ar unf.ll t’K,y a';:c jrc-./okoc’ 

by r.!V.^cO7:0i.''. _cr.c c;r by y.,vn:f;ona l it led 

t cj_ f; c’c_ f 2_'^ ' r i ;; be l:r: 5.ji_y it ’ ’ _ rasoft at t barcto : [ }y "oha s; i c 

added.] 


If; i.a cIcm: tl:&-£ Congtens i.a ey.p-f.fcrcd to prfAd.de by Icgisla- 
ti.o-a fco; tbc; accepti.'iice of gifts subjee-t to cortditioiis and restrlc- 
tlon.'i spac.l-fied by a do'iiorj avid that .sxic.b co-ndifi.ons W3'.ll be 
respected by t’nc cotrts. Story Sriv dei : , 184 F.2d 454, 45G 

" ’ 3/ 

(C.A.D.O., 1950), cert, denied, 340 U.S. 866. 

In the cr.f.c. at bar, iiu-.sua.'i;t to 44 U.S.C. 397, t’ac X-raya and 
pTiotngraph.s evjLvn.o-Cittcd 7?-.;re accepted .?ubjc'.ct to Imi.tatior.s , 'fife 
Ictto;: r.grci.siri;7t pj:o-yicles ; 


. . . no access to the A.pj,enidlx E it 
iticli’.de the X-xay.s 'jihotcgraiiihs] p'iir 


cri.s.lc [v;h.ich 
;ant to tb.i...s 


p.vragrap’, II(2)(b) .shall be aulhorited ivntil fi.ve 
i'ear;: after t’uc. d-ate of tl';is agreKtei'it except v-itii 
t'ne coiusaint of the Xennc'.-dy' faisily •re.pre.sen'tati.ve 


desi;-'i;uL,' 


7;biE..li.ir.itation forbade i 
after the date of this ^ 
Kennedy fo-i'illy re'prc.sen 
that the ]Ce;incd-y farrUy 
closure of the X-',:s.ys a: 
tha- A'cehivist h:'.s i.o au 
in the certif icatc . 


'.ccoss to tiie iii.atcrials until jfivc years 
fgrceir.S’at except f.’ith the consent of the 
;.- 3 tive designated. There is no suggesticn 
represcatati-vc ha.s corioentecT. to the di.s- 

-p’.-iOt 03 r£i'p’ns in question, and, accordi;.p’,ly , 
uhority to p-rod-uce the an ides eivumcvated 



A:: n-:..; cd Ivy b; . Tl’ricad.s' affidavit, t’oe anti,, rity of the 


lbu;io.:al Archi. 


,cc to accept giftf! of p.cper.s 


3/ }v.,.;u in the a’fscecc of a. statiite ba.rrir.g accf.sK t’-\e Goyorvivv.-nt hen 

a ;v/ivi]f-'C to rcf'u.s.''. ac-ccn.'; to corials recciv<-d i.n cc'uf ic'cnce, 

I rb-f'., V. v,-.'"b..'.rt , 3’,.0 );’.2d 3.36 (h.C, Cir. 1563), cert . denied, 375 U.S. 
8; iVdiaei^ Alv -■uno yhy/tfcal Cfivn. V. 157 F. Supp, 

939 ('.a. Ci ■ IV'nb): 13 v . Sfllif ..s on (C, A.'h.i'h , decided June 28, 



end other articles subject to whatever conditions of limited 
access may be requested by the donor ensures that during the 
period vjhen a degree of sensitivity attaches to discussion of 
events and personalities, the rights of privacy of the doiior and 
or persons discussed in the papers are fully protected. It also 
ensures that valuable collections of papers will be saved, and 
with the passage of an appropriate period of time wiliba made 
available to writers, scholars, and other interested persons for 
research use. If this protection is removed by order of court or 
otherwise, the public coafidance in the Federal Govermrient to 
honor its commitments to such donors vjill be destroyed. 

Fublic figu?:es, no longer assured that their interests will 
be protected when their papers are deposited in public institutions, 
vjill cease to place important and sensitive paprrrs in such insti- 
tv\tiojis, ihe result will be a drying-up of basic research in 
histoiry, economics, public administration, and the social sciences 
generally . 

The l<;tter agreement, page 1, provides that it is expressly 
entered into "pursuant to the prov:Is ions of 44 U.S.C. 397(e)(1)." 

It is clear from t'ne statutory provisions recited above that this 
agreem.svit is "subject to restrictions agreeable to the Administrator 
as to their use," Tiie statute's legislative history dispels any 
possible doubt that the restriction in the present case is within 

3^/ (cont'd) 1953, Ho. 2047S). In addition to the foregoing, the 
papers, production of v’hich is sought here, relate to the Presidency, 
the essence of the ibiecntive branch. Under the constitutional doctrin 
of separation of po.jers, the judi-cial branch may not intrude upon the 
papers of the Presidency without the coiiscnt of tlie Executive Branch, 
Ci. • I’-'sdison, 1 Cranch, 137. Accordingly, the documents 

here sought are pjrotected frorfi production not only by the statutory 
axjthoricy but also by the constitutional principles of sovereign 
ini.".;nity , separation of powers, and eventually executive privilege. 


~ 6 - 



the terms and purposes of the statute. The House Report affirms; 

[Suth materials are to be held] subject to such 
restrictions respecting their use as may be specified 
in writing by the donors or depositors, including the 
restrictions that they shall be kept in a Rredidential 
archival depository, and to enforce such restrictions 
for so long a period as shall have been specified, or 
until they are revoked or tcjnrdnated by the donors or 
depositors or by parsons legally qxialified to act on 
their beh'-lf vtlth respect thereto. These provisions 
make it clear that the Administrator, once having come 
to agreement with tlie donor on restrictions as to use, 
in accordance vjith subsection (e), has tVie author-ity 
to enforce such restrictions. Authority to agree to, 
and to enforce, certain restrictions as to access and 
use is essential if i)rivate papers are to cor«e into 
public custody at all, [House Report 998, 84th Cong., 

1st Sess., p. 6.] 

II. THE nOCTRXKE OF FEDERAL SOii'EREIGErf 
BlECLbHES REQUIRIKG THE ARCICVIST 
TO APPEAR AS A WITHESS XH A STATE 

COURT mmcii the ohly basis for such 

APPEARAHCE IS HIS ALLEGED CUSTODY, 

0? ARCHIVAL 1;ATERTALS . 


By fl-iese proceedings the State of Louisiana is seeking access 
to iijaterials delivered to the Hational Archives under assurances 
that access to the tiaterials vjould be restricted. Tlie Federal 
Governriient has lawfully entrusted the Archivist of the United 
States with responsibility for the materials. He is obligated as 
part of his rcsx)onsibilitlca to respect the letter agreement pro- 
visions laaintainitig the confidentiality of the materials. 

Ho state authority can interfere with the official actions 
of a federal officer. "[K]is conduct can.be controlled only by 
the power that created liiiri"_ M' C lun.-; v . Silliman. 6 LTieat. (19 U.S.) 
598, 605. Thus, federal officers are free to provide for shipment 
of Government employees' goods vjithout complying with state regu- 
lations, Unit ed States v. Go-'-rgia P ublic Service COKmissioa . 371 
U.S.- 285 (1963); m.vy dctej;.Mi.v;?. whetber a statute giving a state 
lands "no longer needed" includes lands obtained by the United States 


through purchase or gift v;itliout entitling the state to judicially 



question sucli decision, fev?r.ii v. Gordon. 373 U.S. 57 (1963); and 
can contract with private persons, state limitations on the pri- 
vate persons' right to contract notwithstanding, Leslie lh.lle r. 

Inc_o v« Arkansas . 352 U.S. 187 (1956). State courts mindful of 
the separate sovereignty of the federal Government 'V’ill not attempt 
to intrude upon the province of the federal authorities by the 
making of an order to divulge such confidential information, * * * 
[such an order] would be a mere futility." Jacoby v« D elfiner . 

51 H.Y.S.2d 478, 479, 183 Misc. 280 (Sup. Ct. 1944), affirmed, 

63 N.Y.S.2d 833, 270 App. Div. 1014, 

The basis of this rule is that "It is elementary that the 
Federal Government in all its activities is independent of state 
control. Tliis rule is broadly applied." Jaybi rd I-aning Co . v, 

Mair . 271 U.S. 609, 613 (1926). Tnus, state judicial processes 
are ineffectual to divert property in the custody of a federal 
officer from the place v;here the officer holds it. Buchanan v. 
Alexaiider . 4 llox-?. (45 U.S.) 19. As 5.n United States v . Ox-rlett . 
a state may not interfere 

... v/ith the proper goverrnva-ntal function of the 
United States of A.-usrica. Tiie complete immunity of a 
federal agency fraa state interference is well estab- 
lished. , „ . This pi'inciplc of immunity from state 
control or interference applies to official papers 
and records of the United States of America, ... end 
prevents a state from obstructing or interfering V7ith 
employees of the United States of America in the dis- 
charge of their official duties, vjhether or not ther'e 
is any expressed statutory provision for tenunity, 

[ Unit ed States v . 0>;lp.tt, 15 F. Supp. 736 (H.D. Fa,, 

1936).! 

Tlie rule X7as '.-arlj' suimiarized by the Suprem ; Court as follows: 

[T]hs sphere of Ection apx'i'oprlate to the United States 
is as far beysnd the reach of the judicial jn'oeess 
issued by a S; ate judge or a State court, a i if the 
line of division V7as traced by landinr.rks and ri.onuments 
visible to Clio eye. [ Ablcman v. Booth . 21 llov7, (62 
U.S.) 505, 516.] 
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Louisiana’s attempt to use its court's proceedings to reach 

a federal officer must fail since "that authority which is 

supreme must control, not yield to that over which it is supreme." 

IfcCulloch V. Maryland . 4 Wall. (17 U.S.) 315, 424; United States 

V. McLeod. ^85 F.2d 734, 751-2 (C.A. 5, 19G7). 

III. THE OUT-OF-STATE WITKESS ACT, 23 U.C. 

COCE 801, ET ^0., DOES NOT APPLY TO 
ARTICLES SUCH AS ARE INVOLVES IN THIS 
CASE. 


Paragraph 2 of the certificate states that the only reason 
for requiring Dr, Rhoads to testify in Louisiana is to compel, him 
to produce materials in bis custody. The Out-of-State Witness 
Act (23 D.C. Code 801, et seq . ) authorizes this Court to ", . . 
issue a summons ... directing the witviess to attend and testify 
in the court where the prosecution is pending. . ." 23 D.C. Code 

802(b). 

Nowhere does the Act make provision for the production of 
documents or other articles. In rc. Gr othe, 203 N.E,2d 581 (D.C. 
App, Ct. 1965), the court's well-reasoned analysis compels the con- 
clusion that documents in a perTon's custody vriy not be obtained 
under such an Act : 

We are also of the opinion that the trial court 
exceeded its statutory authority when it ordered 
respondent to produce, documants in his custody. The 
definition of "suTouons" as used in the act includes 
"a subpoena, order or other notice roquir i.i y, th.e ap- 
pearance of a witness." [Emphasis supplied.] 111. 

Rev'o Stat, ch. 38 § 156-1. This is language which is 
tailored rather exactly to descriun a subpoena ad 
testificandum, and does not include the characteristics 
of a subpoena duces .tecuii. If. would have been simple, 
indeed, for tV 3 st-etuCe. t<- make it clear that both 
typer, of subpr .j’na v:cre covered, if this had been the 
intention of the leg'jsiaturc. 

OtV.er than by v.’haf. we consider to be the clear 
meaning of the language employed, we are also impressed 
by the fact that the statutory protection from arrest 
and t'no service of civil and criminal procc.rs is for 
the benefit of the witness only a-nd does not extend to 
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eny docuvaonts which ha might have in his custody, 
hJaeUj »s in the instant case, the documants are not 
the xnroperty o£ the respondcrit, they night he taken 
froB him by civil process or he might be ordered to 
turn them over to a court or grand jury. Such a 
result xjould be so manifestly inconsistent with the 
genaral purpose of the statute that x^e consider it 
to fortify our conclusion that a summons in the 
nature of a subpoena duces tecum xvas xxot contemplated. 

On this j>oint xxe are axvare of the fact that a 
hew Jersey court xjorthy of the highest respect has 
reached the ojxposite conclusion. In re Saperstein, 

30 H,J, Super, 373, 104 A, 2d 842, 845, VJe are, of 
ccursc, not restricted in our deliberation by the 
background of local case lavx, cited in the Kex-? Jersey 
opinion, vyhlch appears to have influenced that coxart's 
decision, Hor do v?e saem to employ the same general 
approach in construing the statute. As stated near 
the beginning of our opirrion, xve believe that this 
type of legislative enactma-ut calls' for strict 
construction, [ In re feothe . s upra . at p, 586.] 

For tha cogent reasons crepressed in the Grothe case. Dr, 

Rhoads sboxild not be covixpelled to attend in a Louisiana -court 

X7here the onlj' alleged basis for such attendance is his possession 

of ixhotographs and X~rays. 

IV, THE CODST LACKS JURIS3ICTI0H TO CONTROL 
TH'd OFFICIAL ACTS OF THE ARCHinST OF 
TIE iiriTFli STATES, 

The O-jt-of-State Witness Act (23 B.C. Code 801, et_ seq . ) does 

not gra'nt j'urisdictioa to compel the attendance of x-Jitnesses in 

violation of specific statutes such as 44 U.S.C. 397. In United 

States^ V, Wittek, 337 U,S. 346, at 359 (1949), the Supreme Court 

recognized that general acts of Cwngress do not impose limitations 

upon the Government itself xjithout a clear provision doing so. 


In the Wit tek case, the District of Colunibia Eme'^gency Rent Act 
was held not a-pplicable to the United States as landlord. In the 
present case, the general role relating to xvitnesses, of course, 
carruot o-vorridc a dear’ congressional directive. 

The courts of the District of Columbia have recognized a dis- 
tinction l>ctwc-e'n the functions of the District of Coluuibia and the 
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Goveriinisnt . See U AXf'.cd States v. App-B.C. 500 (B„C. 

Ct. App. 1897); Burke Vo lT o.il'.e8 States , 103 A, 2d 347 (D.C. 

Kun. Ct„ A.pp. 1954) „ In the Hlllg case, the Court oaid; 

. , „ And when wc consider the impropriety of the 
interference of such an officer as a United States 
Conraissioncrvjith the x-jell-def ined and specific 
sentence of a judicial tribunal, and the class of 
offenders and offences cognizable in the Police 
Court, v?e can hot thi?& that it vias at all the in- 
tention of Congress in any -maaner to authorize 
Fucli ii'iterfarence with the sentences of the Police 
Court of the District of Coluirhia .... [P. 509.] 

Moreover, the regulations relating to the use of records in 
the Archives V7hich are binding upon Dr. Rhoads specifically for- 
bid the use of material except ". « . subject to all conditions 
specified by the donor or transferor of such materials. ..." 

33 F.R. 4487 Subpart 105“6i,202(a) incorporated in Section 105-60. 
7012(b) and 60.702(a) (33 F.R. 4484-5). 

It is entirely clear that courts lack jurisdiction to rciiu5-re 

i/ 

the disclosure of documents in violation of such regulations. 

See Toul^ V . Ra gen , 340 U. S. 452 (1951); Saunders v. Great VIcstern 
Suga r Co ... 396 F.2d 794 (C.A. 10, 1968); Rorth Carolina v. Carr , 
264 F. Supp. 75 (D.C. W.D. K.C., 1967), appefil dismissed, 386 F.2d 
129. 

The District of Coluivbic: Court of General Sessions is a court 

of liroited jurisdiction charged v?ith responsibility Subject to the 

statutes of the United States. 

V. TO REQUIRE THi ARCEWIST OF TEE UMITED 

STATES TO ATTEMD EIGCEEQIKGS IM LOUI SIAT5A 
ViOUDD RE Sirf/r I D Ui fDIE B ARDSHI.P. 


4/ Indeed custody .of the material sought properly reposing in the 
r epr esentn t xvc of the fedejral sever ergn, any suj..c to direci_ the 
activities of the rein-esentative or to compel release of the materials 
is a suit against the United States to which it has not consented. 

P;o c.oubt has subject matter jurisdiction over stch a suit. Hawai i v . 
Gordmi, 373 U.S. 57 (1953). 
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Dr. Pv’noads attests in liis affidavip that it would be an un- 
due hardship on hiv. and would hinder performance of his official 
duties if he were required to leave his post on short notice and 
attend proceedings in Louisiana. To require a witness to attend 
a hearing in. Louisiana in the circumstances here present is not 
only inconsistent with the pm'poses of the Out-of- State Witness 
Act (see United Sta te s cx rel. Pennsylvania v. KcDevitt, 194 A. 2d 
740 (D.C. Ct. Mun. App. 1963); In re Mayers, 169 N.Y.S. 2d 839 
(K.y« Ct. of Gen. Sess. 1957)) but VJOuld also raise the constitu- 
tional questions which the dissenting judges adverted to in Hew 
York V. O'Heill, 359 U. S. 1, at 12. Under the Uniform Witness 
Act as enacted in the District of Colurribia, the court must deter- 
mine for itself whether "imdue hardship" would be caiised by grant- 
ing tbie relief sought by the moving party. 23 D.C. Code 802. 
lllhere undue hardship is present, as in the instant proceeding, 
tire statute requires the Court to refuse the compulsory order 
sought. United States, ex rel. Pennsylvr.'gia y. KcBevitt , 195 A, 2d 
740 (D.C. Ct. Hun. App. 1963). 

Although, for the reasons heretof ore-tstated the Archivist 
cannot lawfully be required to furnish to the Louisiana State court 
the desired photographs and X-rays, counsel for the defendant, in 
the interest of justice, is able to report to this Court and to 
all interested parties the availability of certain information con- 
cerning the nature and contents of the photographs and X-rays as 
follows ; 

Pursuant to paragraph 11(2) of the letter agreeraent between 
the Administrator of. General Service? and the lc';al representative 
of the e:.:ecutors ol the estate of the late President, Jolw p', 
Kennedy, the X-rays and photographs referred to in these i>roceedings 
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at the direction of the Attorney Generalj officially examined 

by the nuto;)sy surgeons on the 26th day of January 1967 . 

These doctors v.’ere: 

Dr. James J. lluraas 
22101 Hoross Road 
Detroit i l'l5.chigan 

Dr, J. Tiiorntoa Boswell 
11134 Stephelce Lane 
Roclwille, Maryland 

Dr, Pierre A. Finck 
7541 14th Street, K. W, 

Washington, D. C. 

These doctors loade a report of their findings, a copy of which 
is attached hereto. 

To further assure the preservation of a record concerning the 
nature and contents pf the X-rays aiid photographs, particularly 
in the light of the restrictions contained in the letter agree- 
ment, and at the written suggestion of Dr, Boswell (see attached 
letter dated January 26, 1968) the Attorney General, as pro- 
vided by the letter agreement, constituted a panel of three pathol^* 
ogists and one radiologist, nominated in the first instance by the 
presidents of three major universities and by the president of 
the College of American Patho3.ogists , This panel consisted of; 

Dr. Alan R, Morit's 
2(y-i0 Adelbert Road 
Cleveland, Ohio 

Dr, Russell H. l-iorgan 
Chief of Radiology 
Jolins Hopkins University 
Baltirnore, l-iaryland 

Dr, Russell S. Fisher 
Medical iicaid.ner 
700 Fleet Street 
Baltimore, Maryland 

Dr. Uilliam. Carnes 

Uta’a University Medical Center 

Salt Lake City, Utaii 
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A lawyer, Bruce Eromlej', 1 Chase ManhatUan Plaza, Kew York 
City, nominated by the president of the Aiiierlcaxi Bar Association, 
was designated by the Attorney General to assist the panel in 
the preparation of a report of their findings and conclusions. 

No iviSiobGr of this panel had any conaectlon with the autopsy or 
with the Warren CorEnission. 

Their exaraination of the X"rays and photographs v?as Tnade on 
February 26 and 27, 1963, and a copy of their findings is attached 
hereto. 

COKCLUSXON 

For the foregoing reasons, the Court is respectfv.lly requested 
to refuse to compel Dr. Rhoads to attend proceedings in Louisiana, 


libwinl:,. jk. 

Assistant Attorney General 


fki.VlirG.'ERKSS 

Unrted States Attoriiey 


joskpiT li. lissoN 

Assistant Uiited States A.ttornej' 


JAFFRSY F. ASELRAD 


Atctorncys, Departrixent of Justice 




The enclosed material is sen* to you 


in re^csise to your recent request. 


OFFICB (S' HIBLtC INFOHHATION 
DEPAKOCTOT of JU3TICB 
WASHSiaTON, S.C. 


